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Municipal Ownership of Roads and Types of Roads
Municipal Ownership of Roads

What is the nature of a municipality’s legal interest in a road? Questions often arise about who “owns” a
road or the land on which a road sits. The law does not use the term “ownership,” but looks instead at
the municipality’s legal title or legal interest in the road. A municipality will in most cases have either a
fee simple interest or an easement interest. (It is theoretically possible to have a leasehold interest as the
basis of a public road, but we are not aware of this in Maine and therefore will not discuss it further in
this Manual.)

Fee Simple Interest. A fee simple interest is an absolute and unqualified interest in the land. At
common law, this interest extends infinitely both above and below the surface of the earth, and includes
mineral rights. The owner of a fee simple interest can use the land for any lawful purpose.

Easement Interest. An easement interest is much more limited than a fee simple interest. An easement
is the right to use land owned by someone else for a specified purpose. In the case of roads, the easement
allows the public to travel over land owned by someone other than the municipality, and allows the
municipality to maintain the way.

Most municipal roads in Maine “rest on” an easement interest rather than a fee simple interest. This is
because while roads accepted or taken by the municipality after December 31, 1976 are held in fee
simple unless the acceptance, deed or order of condemnation states otherwise (23 M.R.S.A. 88 3023 and
3025), many roads accepted prior to January 1, 1977 are held as easements over property. Some roads
accepted or taken before 1977 may be held in fee simple, but this must be stated clearly in the deed or
other document by which the municipality obtained the property. (See 33 M.R.S.A. 8 460, effective
October 3, 1973, which provides that unless the grantor expressly reserves title to the way, conveyance
of property abutting a town or private way conveys all of the grantor’s interest in the abutting way.) In
some cases, municipalities own the fee interest in ancient roads and so-called “rangeways” that were
established by grants of land from the English monarchy to the colonial proprietors of early Maine
settlements. (In rare instances, the municipality may own the fee interest in the land beneath the road
(e.g., through tax lien foreclosure); however, this does not necessarily mean that the road over such land
is a town way unless the land has been accepted for road purposes.)

Because a municipality can accept an easement interest in a road rather than the entire fee to the road,
the road so created may not include utility rights. Therefore, the deed conveying the easement and the
warrant article accepting the conveyance should include those utility rights expressly (see 33 M.R.S.A. §
458; owner of an easement or right-of-way interest created by deed executed on or after January 1, 1990
that does not expressly reserve the right to install utility services will not have that right by implication).

Types of Roads

While it is important to understand the nature of a municipality’s legal interest in a road, it is the type
(legal status) of road in question that determines the municipality’s rights and obligations regarding that
road. The various types of roads are discussed in this section of this Chapter. Questions about the
municipality’s legal interest in a road generally arise with regard to activities in the right of way (cutting



trees and brush, for example) and responsibilities for repair, plowing and maintenance of the road.

This Manual focuses on three types of local roads: (1) town ways; (2) public easements; and (3)
privately owned roads. The “type” of road refers to its legal status, not to its physical condition (paved
or gravel). State statute and case law identify other types of roads (such as “public ways” and state and
state-aid highways), and these are discussed later in this Manual.

Town Way. A town way is defined in 23 M.R.S.A. § 3021 as:

(A) An area or strip of land designated and held by a municipality for the passage and use of the
general public by motor vehicle;

(B) All town or county ways not discontinued or abandoned before July 29,
1976; and

(C) All state and state aid highways, or both, which shall be classified town ways as of July
1, 1982, or thereafter, pursuant to 23 M.R.S.A. § 53.

Most town ways are created by some action of the municipality, such as dedication and acceptance,
purchase and acceptance, eminent domain, or prescriptive use. These methods of creating roads are
discussed in detail in Chapter 2, “Creation of Municipal Roads.”

Some town ways came into existence by operation of 23 M.R.S.A. § 3021(3)(B). That provision
transformed county ways into town ways and effectively took the counties out of the road business in
organized areas. It applies only to those county roads which had not been abandoned or discontinued
before July 29, 1976, and so it is important to look at the history of any such road before deciding
whether to maintain it.

Town ways also may be created by State classification pursuant to 23 M.R.S.A. 8 3021(3), which cites
23 M.R.S.A. § 53. These provisions allow MDOT, through a rule-making procedure, to reclassify state
and state aid highways as town ways. (Under 23 M.R.S.A. § 754, these highways must be in good repair
when the State “turns back” state or state-aid highways to a municipality.)

A municipality must keep town ways “in repair so as to be safe and convenient for travelers with motor
vehicles” (23 M.R.S.A. 8 3651) and keep such ways passable if they become “blocked or encumbered
with snow” (23 M.R.S.A. 8 8 3201). Road maintenance obligations are discussed further in Chapter 5,
“Road Maintenance and Repair,” and liability for failure to maintain town ways is discussed in Chapter
9, “Liability.”

A municipality has equal maintenance obligations and liability exposure for all town ways, regardless of
how a particular town way was created. A municipality’s obligation to maintain state and state aid
highways is discussed in Chapter 5, “Road Maintenance and Repair.”

Public Easement. A public easement is defined in 23 M.R.S.A. § 3021 as “an easement held by a
municipality for purposes of public access to land or water not otherwise connected to a public way, and
includes all rights enjoyed by the public with respect to private ways created by statute” prior to July 29,
1976. Do not confuse the term “public easement” with “easement interest,” which is a type of legal
interest in property (see the first section of this Chapter). (from Supplement 3, June 2004)

Public easements were called “private ways” under State law until 1976, or “private roads subject to
gates and bars.” This term should not be confused with “private roads” or “privately-owned roads,”



which are discussed further below. (However, please note that neither State statute nor local ordinances
are consistent in the use of the term “private way.” For example, 23 M.R.S.A. § § 3101-3105 discuss
private ways in the contexts of both municipal legislative authority to permit public maintenance of a
private way (8§ 3105, apparently meaning “public easement,” since it authorizes the town meeting to
direct work to be done, which it could not do if the way were a private road) and private road
association authority to enforce agreements to maintain private ways (8 8 3101-3104, apparently
meaning a “private road,” since it sets up a structure analogous to public road maintenance, including
the appointment of a “commissioner,” for private groups to follow in the provision of road
maintenance).)

A public easement differs from a town way in that while the general public has a right of unobstructed
access by motor vehicle or foot (23 M.R.S.A. § 3022 and 17-A M.R.S.A. 8§ 505) over a public easement,
the municipality is not obligated to maintain or repair a public easement. A municipality’s legislative
body may authorize the repair and maintenance of public easements, but it is not required to do so (23
M.R.S.A. § 3105). (Although 23 M.R.S.A. 8§ 3105 refers to the “town meeting” as authorizing the repair
of public easements, it should be read to include city or town council actions as well (23 M.R.S.A. § 2).)
When a municipality does maintain public easements, it is not required to maintain them to the same
level or degree of maintenance as town ways. Since the decision to maintain is discretionary, the level of
maintenance is likewise up to the legislative body. The municipality is not liable for defects in or lack of
repair to public easements (23 M.R.S.A. § § 3651, 3655), but may be liable for injuries caused by
negligent acts or omissions in its ownership, maintenance or use of vehicles or machinery and
equipment on such roads (14 M.R.S.A. § 8104-A(1)). Liability is discussed in Chapter 9.

As to the “gates and bars” language often found in older references to private ways, the purpose of gates
and bars was to allow abutting owners to “lessen the hazard of unwarranted or casual intrusion on their
property due to it being opened to easy access from the main highway. In spite of the erection of gates
and bars the public still would have the right to use the way in the same manner as the parties who are
primarily interested in it” (Browne v. Connor, 138 Me. 63, 67-68, 21 A.2d 709 (1941). The Legislature
removed this phrase from the public easement statute in 1976 (P.L. 1975, c. 711)

Private Road. A privately owned road, commonly called a “private road,” is a road over which neither
the municipality nor the general public has the right to pass by vehicle or on foot. Anyone using or
repairing a privately-owned road without the owner’s permission is subject to an action by the owner for
trespass (see 14 M.R.S.A. 8 8 7551-A and 7552; and Hatch v. Donnell, 74 Me. 163 (1882)).

In general, a municipality has no legal right to spend public funds to repair, maintain or plow privately
owned roads (Opinion of the Justices, 560 A.2d 552 (Me. 1989)). In emergency cases, such as a house
fire in the winter, it is legal to send a snowplow down a privately owned road so that the fire truck can
get in, but the owner is responsible for ensuring that the road is sufficiently maintained to allow the plow
to get through. This and other issues, such as school bus and mail access, are discussed in Chapter 5,
“Road Maintenance and Repair.”

Other References to Roads

Statutes and local ordinances may use different terminology than is used in 23 M.R.S.A. § 3021 to
describe a road. For example, the term “public way” used in the criminal statutes (particularly 17-A
M.R.S.A. § 505) includes town ways and public easements, and also includes roads to which the public
has access as invitees or licensees, such as the access roads and parking lot of a shopping center. In the
statutes regulating motor vehicles, the term “way” means the area of a highway, parkway, street or
bridge, whether public or private (29-A M.R.S.A. § 101(92)). Also, a municipal ordinance may use the
terms “road” or “street” differently than does any State law. It is important, therefore, to read local



ordinances carefully and to be aware of possible discrepancies between the ordinance and State law. For
example, roads in a subdivision may be “public ways” for subdivision review purposes, but unless or
until accepted by the municipality, they are not necessarily town ways which the municipality must
accept or maintain.

Determining the Legal Status of a Road

There is no simple formula for determining the legal status of a particular road. One road, over portions
of its total length, may be a combination of a town way, a public easement and a privately owned road.
The status of a road depends on its creation, its history of use and maintenance, and its discontinuance, if
any. It may even require court action to finally resolve the legal status of a road or portion of a road.
Chapter 10 of this Manual, “Creating and Maintaining a Road Inventory,” describes some techniques
that local officials can use to determine a road’s status.





